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• Base Erosion and Profit Shifting (“BEPS”) refers to tax planning strategies that exploit gaps and mismatches in tax rules to artificially shift profits to

low or no-tax locations where there is little or no economic activity or to erode tax bases.

• The BEPS Package provide 15 Actions that can equip governments with the domestic and international instrument needed to tackle tax

avoidance. The Actions are structured to focus and implement the following targets: (i) Improving Coherence across borders; (ii) Reinforcing

Substance Requirements; (iii) Enhancing Transparency and Certainty ;(iv) Implementing the Minimum Standards.
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• The implementation of the so called “Minimum Standard” has been agreed to tackle cases where a lack of action by some countries might

create a negative impact on others.

• The Minimum Standards are monitored through a peer review process that evaluates the implementation by each member and provides

recommendation for improvement. The reviews will evaluate: (i) the Legal Framework provided by a jurisdiction’s Tax Treaties; (ii) Domestic Law

and Regulations; (iii) the Jurisdiction’s MAP Programme Guidance; (iv) the Implementation of the Minimum Standard in practice.

• OECD and G20 countries along with developing countries that are participating in the implementation of the BEPS Package and the ongoing

development of anti-BEPS international standards are establishing a modern international tax framework to ensure profits are taxed where

economic activity and value creation occur. All the countries interested are supported to implement and apply the rule in a consistent and

coherent manner.

• Accordingly, one of the main causes of the phenomenon of fiscal erosion is represented by the improper use of the provisions contained in the
national regulations, in the conventions against double taxation and in EU directives in order to build tax planning structures that are

technically legal but allow to obtain tax benefits not intended by the legislator.
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BEPS Timeline (i)

BEPS – Base Erosion and Profit Shifting

November 2012 February 2013 May 2013 June 2013
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Administration 
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BEPS Timeline (ii)
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Latest Development

• The OECD/G20 Inclusive Framework on BEPS (IF) was established to ensure interested countries and jurisdictions, including developing

economies, can participate on an equal footing in the development of standards on BEPS related issues, while reviewing and monitoring the
implementation of the OECD/G20 BEPS Project.

• The first high-level signing ceremony of the Multilateral Instrument(MLI) took place. To date, more than 85 jurisdictions have signed the MLI,
which enables the efficient implementation of tax treaty related BEPS measures without the need to bilaterally renegotiate individual tax

treaties. Over 1 500 tax treaties will be modified.

• The IF members have developed a “Programme of Work” which aims to provide consensus-based, long-term solutions to the tax challenges

arising from the digitalization of the economy by 2020.

2016

2017

2018 / 2019



Action Item Description Output
Minimum 

Standard

Action 1 – Tax Challenges Arising  
from Digitalisat ion

• Virtual PE
• The attribut ion of value from the

generation of marketable location
relevant data

• Characterisat ion of income and source

rule

• Secretariat Proposal for a Unified Approach under Pillar One (November
2019)

• Programme of Work to develop a Consensus Solut ion to the Tax Challenges
Arising from the Digitalizat ion of the Economy (January 2019)

• Road Map for resolving the tax challenges arising from digitalisat ion of the

economy (May 2019)
• Interim Report on the Tax challenges arising from digitalisat ion (March 2018)
• Addressing the Tax Challenges of the Digital Economy – Final Report

(October 2015)

Action 2 – Neutralising the effects of hybrid 
mismatch arrangements

• Hybrid entit ies
• Hybrid instruments that results in

deductions without inclusions in income

• Neutralising the effect of branch mismatch arrangements – 2017 Final
Report (July 2017)

• Discussion draft on branch mismatch structure (August 2016)

Action 3 – Controlled Foreign Company

• Creating affiliated non resident taxpayers
and routing income of resident enterprise
through the non resident affiliate

• Inclusive Framework on BEPS: Progress Report (June 2019)
• Designing Effective Controlled Foreign Company Rules (October 2015)
• Action Plan on Base Erosion and Profit Shift ing (July 2013)

Action 4 – Limitat ion on Interest Deduction

• Design rules to prevent base erosion
through the use of related and non related
party debt to achieve excessive
deductions or generate exempt income

• Inclusive Framework on BEPS: Progress Report (June 2019)
• Limit ing Base Erosion Involving Interest deductions – Update (December

2016)

Action 5 – Harmful Tax practises

• The OECD will revamp the work on harmful
tax practices with a priority on improving
transparency, including compulsory
exchange on rulings related to preferential
regimes and on requiring substantial

activity for any preferential regime

• Harmful Tax Practices – 2018 Progress Report on Preferential Regime (2019)
• Inclusive Framework on BEPS: Progress Report (June 2019)
• Peer Review (February 2017)
• Exchange on tax rulings XML schema and user guide (July 2016)
• Countering Harmful tax practices more effectively, taking into account

transparency and substance – Final Report (October 2015)

• Source: http://www.oecd.org/tax/beps/beps-actions/

BEPS Action Plan (i)
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Action Item Description Output
Minimum 

Standard

Action 6 – Prevention of tax treaty abuse

• Clarify that treat ies are not intended to
create non taxation

• Identify tax policy issues that countries
should consider before entering into a tax
treaty

• Prevention of Treaty Abuse: Peer Review Report on Treaty Shopping
(February 2019)

• Peer review documents on the Assessment of the BEPS Action 6 Minimum
Standard (May 2017)

• Prevention of Tax Treaties Abuse – Final Report (October 2015)

Action 7 – Permanent Establishment status

• Broaden the definit ion of a PE to include
commissionaire relat ionship and limit
specific exemptions such as the
exemption for preparatory and auxiliary
activit ies

• Addit ional Guidance on the Attribution of Profits to a PE under BEPS Action
7 (March 2018)

• Mult ilateral Convention to implement Tax Treaty related measures to
prevent BEPS (November 2016)

• Permanent Establishment status – Final Report (October 2015)

Action 8 –10 Transfer Pricing

• Develop rules with respect to IP
• Develop rules that do not inure benefits

solely to contractually assumed risks or
provided capital

• Restrict benefits or transactions that would

not occur between third part ies

• Revised Guidance on the Transactional Profit Split (June 2018)
• Guidance for tax administrations on the application of the approach to

hard to value intangibles (July 2018)
• Discussion draft on financial Transaction (September 2018)
• Transfer Pricing Guidelines for MNE and Tax Administration (July 2017)

• Transfer Pricing – Final Report (October 2015)

Action 11 – BEPS data analysis
• Identify whether BEPS is occurring and, if

so, to what extent is occurring

• Inclusive Framework on BEPS: Progress Report (June 2019)
• Corporate Tax Statistic Database (January 2019)
• Measuring and Monitoring BEPS – Final Report (October 2015)

• Source: http://www.oecd.org/tax/beps/beps-actions/

BEPS Action Plan (ii)
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Action Item Description Output
Minimum 

Standard

Action 12 – Mandatory Disclosure rules

• Design mandatory disclosure rules for
aggressive or abusive transact ions,
arrangements or structures

• Create models for sharing of tax between
authorities

• Inclusive Framework on BEPS: Progress Report (June 2019)
• Model Mandatory Disclosure rules for CRS Avoidance Arrangements and

Opaque Offshore Structures (March 2018)
• Mandatory Disclosure Rules– Final Report (October 2015)

Action 13 – Transfer Pricing Documentation 
Country by Country Report

• Design rules that require mult inat ional
entit ies to provide all relevant
governments with information on their
global allocation of income, economic
activity and taxes paid among countries

• Guidance on the Implementation of Country by Country Report ing
(November 2019)

• Guidance on the Implementation of Country by Country Report ing
(September 2018)

• CbCR: Handbook on effective implementation ( September 2017)

• Guidance on the appropriate use of information contained in CbCR
(September 2017)

• Transfer Pricing Guidelines for MNE and Tax Administration (July 2017)
• Peer Review Doc (February 2017)
• List of signatories countries (January 2017)

Action 14 – Mutual Agreement Procedure

• Develop solut ions that enable countries to
solve treaty related disputes under Mutual
Agreement Procedures

• Include arbitrat ion provisions in treaties

• Mutual Agreement Procedure Country Profile (June 2019)
• Mutual Agreement Procedure Statistics (October 2018)
• BEPS Action 14 on more effective dispute resolut ion mechanism – Peer

Documents (October 2016)
• Mutual Agreement Procedure – Final Report (October 2015)

Action 15 - Mult ilateral Instrument

• Analyse tax and international law issues
related to the development of a
mult ilateral instrument to enable
jurisdict ion to implement the measures
developed in the course of the work on

BEPS and amend tax treaties
• Interested part ies will then develop the

instrument

• MLI Matching Database (May 2019) -

http://www.oecd.org/tax/beps/mli-matching-database.htm
• Text of the MLI (June 2016)

• Adoption of the MLI (November 2016)
• Mult ilateral Instrument – Final Report (October 2015)

• Source: http://www.oecd.org/tax/beps/beps-actions/

BEPS Action Plan (iii)
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• “Action 5 will revamp the work on harmful tax practices with a priority on improving transparency, including compulsory spontaneous

exchange on rulings related to preferential regimes, and on requiring substantial activity for any preferential regime. It will take a holistic

approach to evaluate preferential tax regimes in the BEPS context. It will engage with non-OECD members on the basis of the existing

framework and consider revisions or additions to the existing framework” (Forum on Harmful Tax Practices (FHTP), “Resumption of Application of

Substantial Activities Factor to No or Only Nominal Tax Jurisdiction”, 2018).

• The main focus of the FHTP’s work has been on agreeing and applying a methodology to define the substantial activity requirement to assess

preferential regimes, looking first at intellectual property regimes and then other preferential regimes. The work has also focused on improving
transparency through the compulsory spontaneous exchange of certain rulings that could give rise to BEPS concerns in the absence of such

exchanges.

Assessment of Preferential Tax regime

Monitoring Transparency of Framework

Review of Substantial Activities Requirements
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• Action 6 sets out one of the four BEPS minimum standards, which is that members of the BEPS Inclusive Framework commit to include in their tax

treaties anti abuse provisions dealing with treaty shopping to ensure a minimum level of protection against treaty abuse.

• Treaty shopping and other Treaty abuse strategies undermine tax sovereignty by claiming treaty benefits in situation where these benefits were

not intended to be granted, thereby depriving countries of tax revenues.
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• Action 13 contains revised standards for Transfer Pricing Documentation (the so called “Three TieredApproach”) incorporating:

✓ Master File

✓ Country File

✓ Country by Country Report

• The revised standardised approach will require taxpayers to articulate consistent transfer pricing positions and will provide tax administrations

with useful information to assess transfer pricing and other BEPS risks, make determinations about where audit resources can most effectively be
deployed, and, in the event audits are called for, provide information to commence and target audit enquiries. Country-by-country reports will

be disseminated through an automatic government-to-government exchange mechanism. The implementation package included in this

report sets out guidance to ensure that the reports are provided in a timely manner, that confidentiality is preserved and that the information is

used appropriately, by incorporating model legislation and model Competent Authority Agreements forming the basis for government-to-

government exchanges of the report.

• To facilitate the implementation of the CbC Reporting standard, the BEPS Action 13 report includes a “CbC Reporting Implementation
Package” which consists of: (i) model legislation which could be used by countries to require the ultimate parent entity of an MNE group to file

the CbC Report in its jurisdiction of residence including backup filing requirements; and (ii) three model Competent Authority Agreements that

could be used to facilitate implementation of the exchange of CbC Reports.

Master File is a document which intended to provide a high-level overview in order to place the MNE group’s transfer pricing practices in their global economic, legal, financial
and tax context.

Country File provides more detailed information relating to specific intercompany transactions. The information required in the local file supplements the master file and helps to
meet the objective of assuring that the taxpayer has complied with the arm’s length principle in its material transfer pricing positions affecting a specific jurisdiction.

Country by Country Report is a document MNEs needed to report annually and for each tax jurisdiction in which they do business the information set out therein.

BEPS – Base Erosion and Profit Shifting

Focus: Minimum Standard - Action 13 - Transfer Pricing Documentation 

and Country by Country Report (i)
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• In order to facilitate the implementation of the new reporting standards, an implementation package has been developed consisting of

model legislation which could be used by countries to require MNE groups to file Country by Country Report and competent authority

agreements that are to be used to facilitate implementation of the exchange of those reports among tax administrations.

Profits

Sales

Employees

Assets

Income Tax Paid



BEPS – Base Erosion and Profit Shifting

Focus: Minimum Standard - Action 13 – CbCr (iii) –

Comparing Countries (i)

16

https://www1.compareyourcountry.org/tax-cooperation/en/2/630/default/ - Domestic Law
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Focus: Minimum Standard - Action 13 – CbCr (iii) –

Comparing Countries (ii)
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https://www1.compareyourcountry.org/tax-cooperation/en/2/631/default/ - Information Exchange Network

https://www1.compareyourcountry.org/tax-cooperation/en/2/631/default/


• Action 8 -10 contain revisions to the OECD Transfer Pricing Guidelines to align transfer pricing outcomes with value creation. The revised

guidance focuses on the following three key areas:

✓ Action 8 → Intangibles

✓ Action 9 → Risks and Capital

✓ Action 10 → High Risk Transaction

• Action 8 addresses transfer pricing issues relating to controlled transactions involving intangibles, since intangibles are by definition mobile and

they are often hard-to-value. Misallocation of the profits generated by valuable intangibles has heavily contributed to base erosion and profit
shifting.

• Action 9 considers the contractual allocation of risks, and the resulting allocation of profits to these risks, which may not correspond with the

activities actually carried out. Moreover, Action 9 addresses the level of returns to funding provided by a capital-rich MNE group member,

where those returns do not correspond to the level of activity undertaken by the funding company.

• Action 10 focuses on other high-risk areas, including the scope for addressing profit allocations resulting from controlled transactions which are

not commercially rational, the scope for targeting the use of transfer pricing methods in a way which results in diverting profits from the most

economically important activities of the MNE group, and the use of certain type of payments between members of the MNE group (such as

management fees and head office expenses) to erode the tax base in the absence of alignment with the value-creation.

BEPS – Base Erosion and Profit Shifting

Focus: Action 8 – 10 Transfer Pricing (i)
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• This revised guidance, while not being prescriptive, clarifies

and significantly expands the guidance on when a profit

split method may be the most appropriate method. It

describes presence of one or more of the following

indicators as being relevant:

✓ Each party makes unique and valuable

contributions;

✓ The business operations are highly integrated such

that the contributions of the parties cannot be

reliably evaluated in isolation from each other;

✓ The parties share the assumption of economically

significant risks, or separately assume closely related

risks.

BEPS – Base Erosion and Profit Shifting

Focus: Action 8 – 10 Transfer Pricing (ii)

Revised Guidance on the Transactional Profit Split (June 2018)
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• In June 2018, under the mandate of BEPS Action 8, the

OECD released additional guidance for tax administrations

on the application of the approach to Hard-to-Value

Intangibles (HTVI). The guidance contained in this report

aims at reaching a common understanding and practice
among tax administrations on how to apply adjustments

resulting from the application of the HTVI approach. This

guidance should improve consistency and reduce the risk of

economic double taxation. In particular, the new guidance:

✓ Presents the principles that should underlie the

application of the HTVI approach by tax

administrations;

✓ Provides a number of examples clarifying the

application of the HTVI approach in different

scenarios; and

✓ Addresses the interaction between the HTVI

approach and the access to the mutual agreement

procedure under the applicable tax treaty.

BEPS – Base Erosion and Profit Shifting

Focus: Action 8 – 10 Transfer Pricing (iii)

Guidance for Tax Administration on the Application of the Approach to Hard Value Intangibles (June 2018)

20



• Under the mandate of the Reports on Actions 4 and 8-10 of the

BEPS Action Plan, a non-consensus discussion draft on financial

transactions was issued in September 2018.

• The first part of the discussion draft provides guidance on the

application of the principles contained in Section D.1 of

Chapter I of the Transfer Pricing Guidelines to financial

transactions. In particular, Section B.1 of the discussion draft
elaborates on how the accurate delineation analysis under

Chapter I applies to the capital structure of an MNE within an

MNE group. The discussion draft clarifies that the guidance

included in this section does not prevent countries from

implementing approaches to address capital structure and
interest deductibility under their domestic legislation. Section B.2

outlines the economically relevant characteristics that inform

the analysis of the terms and conditions of financial

transactions.

• The second part of the discussion draft, contained in Sections

C, D and E, addresses specific issues related to the pricing of

financial transactions such as treasury function, intra-group
loans, cash pooling, hedging, guarantees and captive

insurance.

Focus: Action 8 – 10 Transfer Pricing (iv)

BEPS – Base Erosion and Profit Shifting

Discussion Draft on the Financial Transaction (July - September 2018)
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• With respect to Transfer Pricing, in July 2017 the OECD released the 2017 edition of the OECD Transfer Pricing Guidelines, which incorporates

the substantial revisions made in 2016 to reflect the clarifications and revisions agreed in the 2015 BEPS Reports on Actions 8-10 Aligning Transfer

pricing Outcomes with Value Creation and on Action 13 Transfer Pricing Documentation and Country-by-Country Reporting. It also includes

the revised guidance on safe harbours approved in 2013 which recognises that properly designed safe harbours can help to relieve some

compliance burdens and provide taxpayers with greater certainty. Finally, this edition also contains consistency changes that were made to
the rest of the OECD Transfer Pricing Guidelines. The OECD Transfer Pricing Guidelines were approved by the OECD Council in their original

version in 1995.

• The Transfer Pricing Guidelines for MNEs and Tax Administration are structured as to deepen the following issues with respect to transfer pricing:

▪ Arm’s Length Principle

▪ Transfer Pricing Methods

▪ Comparability Analysis

▪ Administrative Approach to Avoiding and Resolving Transfer Pricing Disputes

▪ Documentation

▪ Special Consideration for the Intangibles

▪ Special Consideration for Intra Group Services

▪ Cost ContributionArrangements

▪ Transfer Pricing Aspects of Business Restructuring

BEPS – Base Erosion and Profit Shifting

Focus: Action 8 -10/Action 13: 2017 OECD Transfer Pricing Guidelines 

for MNEs and Tax Administrations 
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• Article 25 of the OECD Model Tax Convention provides a mechanism (Mutual Agreement Procedure, «MAP») through which the competent

authorities of the Contracting States may resolve differences or difficulties regarding the interpretation or application of the Convention.

• The report on BEPS Action 14 contains a commitment by jurisdictions to implement a Minimum Standard to ensure that they resolve treaty-

related disputes in a timely, effective and efficient manner. All members of the Inclusive Framework on BEPS commit to the implementation of

the Action 14 Minimum Standard which includes timely and complete reporting of MAP statistics pursuant to an agreed reporting framework.

BEPS – Base Erosion and Profit Shifting

Focus: Minimum Standard - Action 14 – Mutual Agreement Procedure (i)
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• In the MAP Statistics Reporting Framework, a distinction is made between the cases received before or as from 1 January 2016, which is the

date as from when the reporting jurisdictions committed to the implementation of the Action 14 minimum standard. For the jurisdictions that

joined the inclusive framework after 31 December 2016, the distinction is made between the cases received before or as from 1 January of the

year of joining the Inclusive Framework on BEPS.

BEPS – Base Erosion and Profit Shifting

Focus: Minimum Standard - Action 14 – Mutual Agreement Procedure (ii)
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BEPS – Base Erosion and Profit Shifting

Focus: Minimum Standard - Action 14 – Mutual Agreement Procedure (iii) –

Comparing Countries
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https://www1.compareyourcountry.org/tax-cooperation/en/2/632/default/ - Effective Dispute Resolution

https://www1.compareyourcountry.org/tax-cooperation/en/2/632/default/


• The Tax challenges of the digitalization of the economy were identified as one of the main areas of focus of BEPS Action Plan, leading to the

2015 BEPS Action 1 Report.

• In January 2019, the Inclusive Framework issued a short Policy Note, which grouped the proposals related to this issues into two Pillars:

a) Pillar One, which focuses on the allocation of taxing rights, and seeks to undertake a coherent and concurrent review of the profit
allocation and nexus rules;

b) Pillar Two, which focuses on the remaining BEPS issues and seeks to develop rules that would provide jurisdictions with a right to «tax

back» where other jurisdictions have not excercised their primary taxing rights or the payment is otherwise subject to low levels of

effective taxation.

BEPS – Base Erosion and Profit Shifting

Focus: Action 1 – Unified Approach (i)
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• In May 2019, the Inclusive Framework adopted a Programme of Work providing for the two Pillars to be developed, with a consensus based,

long term solution to be agreed by the end of 2020.

• In November 2019 has been realeased a public consultation on the «Unified Approach» to Pillar One proposed by the Secretariat

(«Secretariat Proposal for a UnifiedApproach under PillarOne»).

• In December 2019 will be released another separate consultation meeting on Pillar Two.

BEPS – Base Erosion and Profit Shifting

Focus: Action 1 – Unified Approach (ii)
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• The Secretariat Proposal has been developed in order to design a solution that attracts support from all the members of the Inclusive

Framework with respect to the three proposals developed by Pillar One, which are:

✓ User Participation

✓ Marketing Intangibles

✓ Significant Economic Presence

• Due to the significant commonalities among the proposals, the Secretariat aimed to identify key features of a solution which would include the

following:

✓ Scope. The approach covers highly digital business models but goes wider – broadly focusing on consumer-facing businesses with
further work to be carried out on scope and carve-outs. Extractive industries are assumed to be out of the scope.

✓ New Nexus. For businesses within the scope, it creates a new nexus, not dependent on physical presence but largely based on sales.
The new nexus could have thresholds including country specific sales thresholds calibrated to ensure that jurisdictions with smaller

economies can also benefit. It would be designed as a new self-standing treaty provision.

✓ New Profit Allocation Rule going beyond the Arm’s Length Principle. It creates a new profit allocation rule applicable to taxpayers within

the scope, and irrespective of whether they have an in-country marketing or distribution presence (permanent establishment or

separate subsidiary) or sell via unrelated distributors. At the same time, the approach largely retains the current transfer pricing rules

based on the arm’s length principle but complements them with formula based solutions in areas where tensions in the current system

are the highest.

✓ Increased Tax Certainty delivered via a Three Tier Mechanism.

BEPS – Base Erosion and Profit Shifting

Focus: Action 1 – Unified Approach (iii)
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• The OECD Principle have been implemented in Italy through several dispositions:

✓ L. n. 145/2018 in accordance with (i) Proposal for UE Council Directive 2018/147; and (ii) Proposal for UE Council Directive 2018/148 is

implementing the introduction of Digital Service Tax and Virtual PE in Italy (Action 1).

✓ The D.L. n. 142/2018 in accordance with Directive 2016/1164/UE (“ATAD”) implemented the CFC Legislation in Italy (Action 3).

✓ L. n. 190/2014, as recently modified by D.L. 50/2017, implemented the IP Box Regime in Italy (Action 5).

✓ Art. 162 of TUIR as modified by art. 1, par. 1010 of L.205/2017 implemented the Italian definition of Permanent Establishment (Action 7).

✓ Article 110, par. 7, of the Italian Income Tax Code (“TUIR”), as amended by Law no. 96/2017, implemented the Transfer Pricing

regulation in Italy (Action 8 – 10 and OECD 2017 TP Guidelines).

✓ The D.M. of May 14, 2018 implemented in Italy Transfer Pricing Methods and regulation (Article 9 of the OECD Model - OECD Final Report

on Actions 8-10 - OECD 2017 TP Guidelines).

✓ The D.M. 23 February 2017 in accordance with Directive 2016/881/UE implemented the CbCr in Italy (Action 13).

✓ The Decision of the Commissioner of Italy Revenue Agency dated September 29, 2010 and the Circular Letter of December 5, 2010 No.

58/E implemented the “Three TieredApproach” for Transfer Pricing Documentation (Action 13).

✓ Italy has ratified the Multilateral Convention to Implement Tax Treaty Related Measures to Prevent BEPS on the 7th June, 2017 (Action 15).

BEPS – Base Erosion and Profit Shifting

Focus: Transfer Pricing Italian Framework 
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Thank you!

Susanna 

Scapigliati
Head of Transfer Pricing

Susanna.scapigliati@morrirossetti.it

Morri Rossetti, Milan, Italy

Web: MorriRossetti.it


